CONSENT EXPLANATION HEALTH INFORMATION EXCHANGE SERVICES
BEHAVIORAL HEALTH
When providing health services, it is essential that the health professional ensure, to the extent possible, that the patient, parent, or legal guardian fully understands the service being provided.
42 CFR Part 2 is a federal regulation that requires specific consent by a patient at a federally assisted drug and alcohol treatment program before the patient’s records can be transferred to another entity.  In the state of Kentucky, behavioral health records are also protected by KRS 210.235.  Before any Cabinet for Health and Family Services record of a hospitalization can be shared in any format, including electronic health information exchange, a patient must sign a specific consent form.  
This document is designed to explain the general rules of consent in the Commonwealth of Kentucky and the specific rules for the consent form that has been developed to allow a behavioral health patient to share their behavioral health records through the Kentucky Health Information Exchange.
General Rules Concerning Consent
A consent form is designed to document informed consent and should be signed only after the patient has an opportunity to discuss the contents of the form with a member of the medical staff involved with the patient’s treatment.
This informed consent MUST be completed and the patient’s signature obtained by a member of the medical staff providing service to the patient
This consent must be signed and dated by the patient/parent/legal guardian.
"Informed consent" comprises seven (7) basic elements. To help remember these elements, think of the word "BRAIDED":
· Benefits of the action that consent is requested.
· Risks of the action that consent is requested.
· Alternatives to the action that consent is requested.
· Inquiries about the consent form are the patient's, parent's, legal guardian's right and responsibility.
· Decision to refuse to sign the consent form without penalty is the patient's, parent's, or legal guardian's right.*
· Explanation of the consent form is owed the patient, parent or legal guardian.
· Documentation that the health professional has covered each of the previous six points, usually by use of a consent form.
The inclusion of the behavioral health patient’s behavioral health, drug and alcohol treatment records in the Kentucky Health Information Exchange (KHIE) requires the completion of a special consent form.  If the patient refuses to sign the form the records will not be included in the health information exchange.  However, the patient’s other general medical records do not require this consent and may be included in the exchange.

Who May Give Consent

Only the patient may give consent for behavioral health, drug and alcohol treatment records to be included in the Kentucky Health Information Exchange.  The exceptions for minors and mentally disabled individuals are described in the following situations:
A. The patient is a minor (under 18 years of age — according to KRS 2.015) and is living with his/her parent or legal guardian. In this case, either parent or the legal guardian may legally give consent.
1. Exceptions to parental or guardian's consent for a minor (patient under 18 years of age) to receive services are:
a. Patient is under 18 years of age, self-supporting and living apart from the parent's residence. The patient, even though a minor, may give consent provided services are fully explained and he/she seems to understand associated risks.
b. Patient is under 18 years of age and married, he/she is then considered emancipated for the purpose of giving valid consent for the services to be provided and associated risks are fully comprehensible to him/her. (KRS  214.185)
c. Patient is under 18 years of age, unmarried and has borne a child (including live birth, miscarriage, etc.). She may give consent for services for her child or herself without consent of her parent(s) or guardian. (KRS 214.1 85)
d. Patient is under 18 years of age and seeks diagnosis and/or treatment for alcohol and/or drug abuse or addiction. The physician may advise, prescribe for and treat such minor for alcohol and other drug abuse or addiction only upon consent of the minor, without consent of or notification to the parent(s), guardian, or any other person having custody of the minor patient. (KRS 214.185)   In this situation the minor may also consent to have these records shared with KHIE.



B The patient is mentally disabled. If a patient has been adjudged by a court to be mentally disabled, then the court appointed guardian has legal authority to give consent. (KRS 387.660)
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· THE MOST IMPORTANT THING TO STRESS TO PATIENTS ABOUT THIS CONSENT IS THAT THEY DO NOT HAVE TO SIGN IT

· THE SECOND MOST IMPORTANT THING TO STRESS TO PATIENTS ABOUT THIS CONSENT IS THAT SIGNING IT WILL HELP THEIR HEALTHCARE PROVIDER TO GATHER MORE HEALTH INFORMATION ABOUT THEM AND TO GIVE THEM BETTER QUALITY OF CARE, ESPECIALLY IN AN EMERGENCY SITUATION.

Patient

	This consent form is required because a federal law, 42 CFR Part 2, requires that all patients receiving drug or substance treatment from a federally assisted substance abuse program must consent before any information that identifies them as receiving this type of treatment from the program may be released. A Kentucky statute (KRS 210.235) also protects the behavioral health records of patients as confidential and allows their release only by written consent.  Before any Cabinet for Health and Family Services record of a hospitalization can be shared in any format, including electronic health information exchange, a patient must sign a specific consent form.  [footnoteRef:1] [1:  This consent form was developed by a group of grant sub-awardees that included representatives from the states of Kentucky, Rhode Island, Illinois, Oklahoma and Maine.] 

The information to be released by this consent form will be used for the patient’s treatment by healthcare providers that are providing treatment for the patient and are using the Kentucky Health Information Exchange (KHIE).  
To use the KHIE, the treating healthcare provider must have the patient’s first name, last name and date of birth.
	The consent form must be completely filled out.  Please have patients supply their complete name, first, middle and last, date of birth, address, city of residence, state and zip code.

DISCLOSURE
	Next, patients should check the box authorizing the disclosure of their drug and alcohol abuse treatment information and mental health treatment information.  If patients have information in their medical records about only one of these conditions please ask them to understand this is a simple form of health information exchange.  The exchange places all information together and treats all this information as sensitive information.  To consent to the release of drug treatment information, the consent form has to ask for all three types of information because the health information exchange technology places all health information together.  This form cannot be used for the release of psychotherapy notes.  KHIE will not exchange psychotherapy notes.  
FROM WHOM
	Next, patients are asked to consent for the release of their information from all their health care providers.  Again, our system cannot release information from one healthcare provider and not release information from another participating provider.  A patient or consumer must release information from all or none of the providers in the KHIE.  If patients do not wish to release all their information to the KHIE, please advise them to not sign the form.
TO WHOM
	In this section the patient is asked to consent to the release of information to all the healthcare providers that are using the KHIE.  If the patient signs the consent form, the information in the patient’s medical record may be released to any treating healthcare provider using KHIE.  Attached to the consent form will be a current list of providers the records may be released to.  Do not have the patient complete the consent form unless there is an attachment listing the providers to whom the patient’s records may be released.  A current listing is available at KHIE.ky.gov. The patient must review a current list of providers and approve viewing of the patient’s medical record by any provider on that list.  This does not mean all of these providers will see their records.  It only means that if the patient goes to one of these medical providers for treatment and that provider seeks the assistance of the records in KHIE to treat the patient, the patient has consented for that medical provider to look at the medical records that are available to be exchanged upon request by KHIE.
AMOUNT AND KIND OF INFORMATION
	This section lists the elements of the continuity of care document (CCD) that is exchanged by the KHIE.  This section is a summary of the information the health information exchange may contain about the patient.
A definition of a CCD is a summary document used to exchange a subset of data between electronic medical information systems.  The CCD document content will describe and summarize a consumer's medical status for the purpose of information exchange. The content may include administrative information, for example registration, demographics and insurance information and clinical information such as problem lists, medication lists, allergies and test results. The content is defined in order to promote interoperability between participating systems such as Personal Health Record Systems (PHRs), Electronic Health Record Systems (EHRs), Practice Management Applications and others.  
PURPOSE
	This section describes the reasons why the information will be exchanged.  This section tracks the reasons information can be exchanged according to HIPAA, the federal healthcare law concerning the privacy of medical information.
EFFECTIVE PERIOD
	This is the time during which this consent can be used by KHIE and the healthcare providers using KHIE.  After the effective period ends, the patient must sign another consent form in order to exchange the protected information.
REVOKING MY PERMISSION
	This section informs the patient the consent can be withdrawn by the patient at any time.  However, the patient must understand that if medical records have already been exchanged they cannot be recalled.  Also, if medical records are already available for exchange by KHIE they cannot be erased or deleted.  The records that the patient consented to exchange by KHIE may still exist in the electronic record of a doctor or a hospital.  Those records cannot be erased or deleted.  However no new records will be exchanged after the date consent is revoked.


SIGNATURE

	The patient or the patient’s legal representative must sign the consent form and date the form.  To identify the correct person to sign the form, please see the first two pages of these instructions.  
